Disability rights law has expanded over the past twenty years from near non-existence to developing into an international legal norm, particularly through the recent United Nations convention on the Rights of Persons with Disabilities. In this work, the authors examine the case of Lithuania and its process for determining when disabled persons lack legal capacity,
INTRODUCTION

With its assumption of the chairmanship of the Organization of Security and
Cooperation in Europe (OSCE) in 2011 1 and pending presidency of the European Union in 2013 2 Instead of focusing on empowering disabled persons to run their own affairs, to the extent possible, the state instead concentrated "on society's desire to protect itself from those deemed "dangerous" or merely different. Thus, relying on parens patriae, states have used measures such as the adoption of eugenics laws to eliminate the population with severe mental impairments; states have also engaged in the wholesale isolation of individuals in massive state institutions." 5 Gradually, states shifted from a focus on protecting society from the disabled, to actually taking steps to protect the disabled themselves. This took the form of arranging for guardians to look out for the interests of the disabled, when they could not, in the state"s opinion, do so themselves. Before a guardian was appointed, a process was usually held wherein a determination would be made that a disabled person lacked the capacity to look out for his or her own affairs, and otherwise care for his or herself. This process led to the disabled individual being deprived of all or part of his or her legal capacity. 6 Even ignoring the many instances where this guardianship process was grossly abused, even its regular application had severe consequences for its disabled subjects. Essentially, once a person has been deprived of capacity, and 5 Ibid. (while the author is describing the practice of the individual states which comprise the United States, this description is equally apt to the "state" at the international level (see ibid.: 560 (making a similar point))). 6 These two factors -the apparent removal of the need to be active, and the psychological effect of helplessness caused by the incapacity label -are mutually self-enforcing. While the state"s previous reliance on institutionalization resulted in disabled people being physically isolated from society, it has been suggested that guardianship produces a less severe, but still similar de facto isolating effect. 10 In the end both are "forms of state sanctioned isolation." 11 Beyond isolation, some commentators have gone so far as to call guardianship "civil death".
12 7 See Salzman, supra note 3: 168-169. 8 Ibid. ; see also Kanter, supra note 4: 561 (noting that a declaration of incompetency may be a "self-fulfilling prophesy"). 10 See Salzman, supra note 3: 170-171. 11 Ibid.: 171. 12 See Kanter, supra note 4: 561; see also determined that the person has a disability. Next, legal and/or medical experts must determine how the disability affects the person"s legal capacity to perform a specific task. Applying this test in civil cases, the question is whether a mental disability has the capacity to understand and enter into a contract. In criminal cases, the question may be whether the defendant has the capacity to determine right from wrong. 14 In the outcome test, the disabled person"s specific decision or action is analyzed to determine if he or she had the legal capacity to make that decision or take that action. A classic example of the use of the outcome test would be the review of a mentally disabled person"s decision to discontinue medical/psychological treatment. In essence, the review is conducted backwards -the decision is examined to see if a reasonably capable person could make such a choice. If not, the decision is blocked.
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There are serious flaws in all of these tests. For the status test, the problem is obvious and even gaping -equating disability automatically with legal incapacity.
There is no review as to whether the given disability in fact incapacitates the person from undertaking a specific action. Sometimes there is also no sense of proportionality whatsoever, and the mere existence of a disability will completely strip a disabled person of all legal capacity. 16 In extreme cases, even the existence 13 See Dhanda, supra note 9: 431. 14 These efforts bore fruit in the burgeoning expansion of disability rights law at the international level, particularly with respect to the issue of legal capacity. The state"s procedure for making determinations of incapacity is also regulated. Critically, due process guarantees are provided to the disabled person.
INTERNATIONAL STANDARDS FOR DETERMINING THE LEGAL
CAPACITY OF DISABLED PERSONS
EUROPEAN STANDARDS
Even after a decision of incapacity has been made, the state must ensure adequate control over any limitations that are put in place. This includes providing the disabled person the opportunity for appeal and periodic review, and a reasonable limitation of the duration of any such restrictions. 22 In the event a guardian is appointed, the state must ensure that they are qualified. Further, the powers of guardians should be limited to the extent necessary to act only in areas where the disabled person cannot do so on his or her own. In any event, the conferment and exercise of "such powers should not deprive the adult of legal capacity." 23 Provisions should also be made for the legal liability of guardians "for wrongful acts, negligence or maltreatment ... ." 24 At the same time, the issue of the guardian"s compensation and reimbursement for costs/expenses should be addressed.
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The Recommendation also contains special guidelines for interventions in the health field. Where it is not possible to obtain the person"s consent, interventions are permitted where they benefit the patient and authorization is provided by the guardian. In the case of treatment for mental health, intervention is only permitted when serious harm to the patient"s health would otherwise result.
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Of course, the Recommendations are only that: non-binding suggestions of best practices for the members of the Council of Europe. Yet, with the progression of time, they have become "soft law" in the best sense of that term. While nonbinding in and of itself, the principles set forth in the Recommendations have seeped into enforceable European "hard law".
There has not been a specific provision in European law expressly dealing with the issue of legal capacity for disabled people. However, Article 8 of the European Convention on Human Rights has been judicially construed as applying to the deprivation of rights of disabled people, under the guise of loss of legal capacity.
Article 8, entitled "right to respect for private and family life," provides that:
1. Everyone has the right to respect for his private and family life, his home and his correspondence. 21 Ibid.: Part I. 22 Ibid.: Part III. 23 Ibid.: Part IV, Principle 18, paragraph 2. 24 Croatian court. The Croatian court later severed her connection with her child, an action that was approved by her guardian. Subsequently, the child was adopted.
The Court in Strasbourg ruled that Croatia violated the ECHR, since the blanket loss of all of X"s legal capacity was too broad and not proportional to her disability.
Importantly, while she may not have been legally competent in some areas, she nevertheless may have retained the capacity to contest the adoption and loss of her child. In reaching this conclusion the Court cited the Recommendation"s provisions on flexibility in legal response; maximum reservation of capacity; proportionality;
right to be heard in person; and duration review and appeal as "relevant international law."
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While not expressly citing the Recommendation, the Court used similar reasoning in its decision in Zehentner v. Austria. 30 In that case, a person suffering from paranoid psychosis, and for whom a guardian was appointed, had been evicted from her house. The house was then sold to pay a debt. 58 In such situations, the court must apply the principle of the maximum capacity preservation of mentally ill persons, under which attention must be given to the fact that there may be varying degrees of inability to understand the meaning of his actions and to control them, and thus the decision to declare a person as incapable must be used only as an Ultima Ratio measure. 59 The court"s decision must be based on the application of the principle of proportionality, to decide whether restrictions will be proportionate to the legitimate purpose of protecting a person"s or others" health or interests 60 , i.e. to decide that the mental illness and inability to understand the meaning of his actions and to control them is so severe that it allows one to reasonably determine that the person requires care. 61 However, Lithuanian court practice shows 62 that in incapacity cases usually only medical criteria are applied, with scant attention paid to other criteria.
Sometimes it is enough to have only a diagnosis of mental illness, and restrictions will be imposed. No evaluation of a person"s ability to act in certain situations is made. So it can be said that a person"s disability could be a reason for declaring a person as incapable. When a person is declared by the court as incapable, the person"s active civil capacity is suspended, and he will be placed under guardianship. Such situations sometimes leads to the curiosity of a normal employee and socially adapted person being declared incapable and losing his right to work, even though he is fully able and willing to maintain his employment. 63 The be exercised by persons with a palliative or addictive disease, because mental illness is specified only as a basis to declare a person as fully incapable.
LITHUANIA'S NON-COMPLIANCE WITH INTERNATIONAL STANDARDS AND SUGGESTIONS FOR REFORM
The protection of the rights of the most vulnerable social group -disabled people -remains a problematic sphere in Lithuania. Despite existing regulations protecting fundamental human rights, there are still instances where a disability is used as the basis to deprive a person of almost all of his or her rights, including the right to work, the right to property, etc., while declaring that person as "incapable."
The person also loses the right to apply to the court, even in situations where he is seeking to protect his own interests in the court.
It must be noted that the concepts of disability and incapacity must be used very carefully, because in different situations the meaning of these otherwise similar words can be highly divergent. The World Health Organization defines "disability" as follows:
Disabilities is an umbrella term, covering impairments, activity limitations, and participation restrictions. An impairment is a problem in body function or structure; an activity limitation is a difficulty encountered by an individual in executing a task or action; while a participation restriction is a problem experienced by an individual in involvement in life situations. Thus disability is a complex phenomenon, reflecting an interaction between features of a person"s body and features of the society in which he or she lives.
67 64 Civil Code of the Republic of Lithuania, supra note 44: Article 2.11 ("Where natural persons abuse alcoholic beverages, drugs, narcotic or toxic substances the court may impose restrictions on their civil capacity"). 65 Curatorship is established with the aim of protecting and defending the rights and interests of a person of limited active capacity. The curator gives consent for the ward of limited active capacity to enter into a transaction the ward would not be permitted to enter into independently and shall also help the ward of limited competence to exercise his or her other rights and duties as well as protect his or her interests against third parties (ibid: Article 3.239. and Article 3.240). 66 Ibid.: Article 3.279 ("At the request of a natural person of full active capacity incapable of exercising his or her rights or of performing his or her duties due to health reasons may be placed under curatorship"). 67 "Health topics," World Health Organization // http://www.who.int/topics/disabilities/en/ (accessed April 9, 2010).
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Thus we can say that disability describes a health condition, whereas incapacity can specifically refer to a concept of law (i.e., it is a legal term) that designates the restriction of a person"s ability to perform certain legal acts. Mixing the concepts of disability and incapacity could lead one to interpret legal acts in a misleading way. The rights of incapable and disabled individuals, respectively, could be completely different.
Under the Lithuanian Civil Code incapacity is used only when describing a person"s legal status, but in some other legal acts we can find incapacity instead of disability described. For example, the Committee of Ministers of the Council of Europe in its Recommendation to member states uses the term incapacity. They described incapacity as the condition of people who, "by reason of an impairment or insufficiency of their personal faculties, are incapable of making, in an autonomous way, decisions concerning any or all of their personal or economic affairs, or understanding, expressing or acting upon such decisions, and who consequently cannot protect their interests". 68 In other words, they described disability but not incapacity. Disability refers mainly to a functional limitation in ordinary activity; incapacity concerns people who are unable to perform certain acts because of a court decision. Although the terms overlap, they are conceptually distinct. Clarifying these distinctions is important for this work: being disabled does not in all cases justify branding a person as reason incapable. Such distinction must be made in subsequent Lithuanian legal acts.
A person"s disability does not always provide the basis for suspending his active civil capacity. The process of declaring a person as incapable reveals some problems which could lead to a violation of human rights.
When analyzing prosecutors" activity in defending the rights of social protected people, the prosecutor general"s office of the Republic of Lithuania found that a person"s physical disease or inability to care for themselves is often provided as a basis for declaring the person as incapable in the papers filed by the prosecutors with the court. 69 The right to a private life 70 includes the right to maintain one"s identity and personal development, and the right to establish and develop relationships with other human beings and the outside world. 71 Respecting a person"s private life also means that a court must guarantee that no person with merely a formal diagnosis of mental illness should hastily be determined to be 68 See Recommendation, supra note 20: part I, sec. In practice however, a de facto status test is used. The courts place too great a reliance on the opinion of experts, and once these experts conclude the person is severely disabled, almost always the person will be stripped of his or her legal capacity. No further analysis is made to determine whether or not whether the disability actually renders the person incapable of carrying out some or all functions in everyday life.
Compounding the problem is the Lithuanian courts "all or nothing" approach with respect to the question of capacity. Once a disabled person passes the legal threshold of incapacity, he or she is rendered legally incapable in every respect:
incapable to work, and incapable of making all financial, medical and life decisions.
Finally, once such a decision on incapacity has been made, there is no meaningful to disabled people in challenging their loss of capacity, should be examined in this regard. 88 To the extent that Lithuania continues down this path of reform, it will -as it has in the past -provide an example for Europe and other states to follow. 89 
